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ExA’s findings and conclusions and recommendation in respect
of an application for a Development Consent Order for a new
gas fired power station with a generating capacity of 299MWe
(Hirwaun Power Station) that would operate as a Simple Cycle
Gas Turbine (SCGT) plant, together with a new integral
Electrical Connection; and a new integral Gas Connection at the
Hirwaun Industrial Estate, Hirwaun, Aberdare, South Wales.

File Ref ENO10059

= The application, dated 21 March 2014, was made under
section 37 of the Planning Act 2008 and was received in full
by The Planning Inspectorate on 21 March 2014.

= The Applicant is Hirwaun Power Ltd.

= The application was accepted for examination on 15 April
2014.

= A single Examiner, Martin Broderick, was appointed as the
Examining Authority on 30 June 2014.

. The examination of the application began on 24 July 2014
and was completed on 23 January 2015.

= The development proposed comprises a gas fired power
station with a generating capacity of 299MWe (Hirwaun
Power Station) that would operate as a Simple Cycle Gas
Turbine (SCGT) plant, together with a new integral Electrical
Connection; and a new integral Gas Connection at the
Hirwaun Industrial Estate, Hirwaun, Aberdare, South Wales.

Summary of Recommendation:

The Examining Authority recommends that the Secretary of State should
make the Order in the form attached.
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INTRODUCTION

Hirwaun Power Ltd (the Applicant) proposes to develop a gas fired
power station with a generating capacity of 299MWe (Hirwaun
Power Station) that would operate as a Simple Cycle Gas Turbine
(SCGT) plant, together with a new integral Electrical Connection;
and a new integral Gas Connection at the Hirwaun Industrial
Estate, Hirwaun, Aberdare, South Wales.

The Hirwaun Power Station will be run as a 'peaking' plant,
meaning that it will be required to operate when there is a surge
in demand for electricity or where there is a sudden drop in power
being generated from other plants which are usually constantly
operational.

EXAMINATION PROCESS

The application, dated 21 March 2014, was made under Section 37
of the Planning Act 2008 and was received in full by the Planning
Inspectorate on 21 March 2014. The application was accepted for
examination on 15 April 2014 [DEC-002]. Twenty Relevant
Representations were received in total [RR-01 to RR-020].

Hirwaun and Penderyn Community Council (HPCC) submitted a
representation requesting to be registered as an Interested Party
on 30 May 2014, after the closing date for registration of relevant
representations for this project [AS-001]. This request was
accepted by the ExA. BNP Paribas also submitted a request to
become an Interested Party on behalf of Royal Mail on 15 August
2014 [REP-023]. This submission was accepted by the EXA in to
the examination.

Western Power Distribution (WPD) was removed from the list of
Interested Parties for this project as requested by them in writing
on 22 August 2014 [REP-009].

After reviewing the relevant representations, a review of the
project was made, and on 30 June 2014, Martin Broderick was
appointed as the Examining Authority (ExA) to conduct the
examination of this application.

The examination of the application began on 24 July 2014 and was
completed on 23 January 2015.

A Preliminary Meeting (PM) was held on 23 July 2014 to which all
interested parties were invited [Rule 6 letter of 30 June 2014 DEC-
004]. The letter included a draft timetable for examination and
the ExA’s initial assessment of the principal issues arising on the
application.

The EXA issued its first round of written questions on 29 July 2014
[DEC-006].

Report to the Secretary of State 4
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1.10 An Accompanied Site Visit (ASV) was held on 22 September 2014
with the Applicant and the following Interested Parties:

= Rhondda Cynon Taf County Borough Council (RCT);
] Brecon Beacons National Parks Authority(BBNPA);
] Natural Resources Wales (NRW);

= Mrs Elizabeth Freeman; and

] Tower Regeneration Ltd (TRL).

1.11 The ASV covered the following areas [HR-003]:

. Main Site (Hirwaun Industrial Estate);

= Electrical Connection Route;

= Rhigos Sub-stations;

. Gas Connection Route;

. Mrs Freeman's property;

= Above Ground Installation (AGI) adjacent to A4061;

= Enviropark Hirwaun Ltd;

] Green Frog Energy from Waste Park;

= Hirwaun Energy Centre proposed site;

= Rhigos Road/A4061 junction stopping outside all sensitive
receptors;

= A465/A4059 junction;

= Craig-y-Llyn picnic area, just off A4061, (Photomontages)
[APP-006; APP-007];

= Grass verge of A4061 heading North as bend straightens;

= Hirwaun Common;

= North side of A4061 and Quarry entrance junction;

= Central inside cemetery;

. From grass on South side of Penderyn Reservoir;

= Footpath West of The Bunkbarn;

= Layby just before Welsh Water site travelling North of
Penderyn Reservoir;

= Lane off A4059, park on bend, walk to location;

= Blaen Cynon Special Area of Conservation (SAC), Cors Bryn-
y-Gaer Site of Special Scientific Interest (SSSI) [APP-026;
APP-027;APP-028]; and

= Tree line South of Ty Newydd Country Hotel car park.

1.12 Four hearings were held during the course of the examination, all
of which took place at the Ty Newydd Country Hotel, Hirwaun,
Aberdare. These were:

. An open floor hearing on 22 September 2014;

= Two Issue Specific Hearings (ISH) on the DCO and
environmental issues (EIA/HRA), held on 23 September 2014
and 24 September 2014; and

= A compulsory acquisition hearing on 24 September 2014

1.13 A second round of questions was issued on 22 October 2014 [DEC-
009].

Report to the Secretary of State 5
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1.14 A number of specific questions were issued on 9 January 2015
[DEC-011].

1.15 A Rule 8(3) and 17 notification of variation to the examination
timetable and request for further information was made by the
EXA on 3 October 2014, announcing the following changes to the
original Examination Timetable issued on 29 July 2014 [DEC-008]:
] Tuesday 21 October 2014:

(i) ExA’s Report on Implications for European Sites (RIES) and

(i) ExA’s second written questions to be published - original
intended date of publication: 7 October 2014

] Thursday 13 November 2014:

(i) Comments on the RIES and

(i) Responses to ExA’s second written questions to be published
- original intended date of publication: 30 October 2014

= Cancellation of dates reserved for possible compulsory
acquisition and issue specific hearings (Tuesday 11 -
Thursday 13 November 2014).

1.16 All procedural decisions arrived at during the course of the
examination are detailed in Appendix A [DECOO1 - 0012].

1.17 The contents of the Examination Library are detailed in Appendix
A.

1.18 Other consents necessary for the construction and operation of the
proposed Project are provided in the application document "Details
of Other Consents and Licences" [APP-044].

1.19 In accordance with sections 83(1)(b)(i) and (ii) of Planning Act
2008, this report sets out the ExA's findings and conclusions in
respect of the application, and the recommendation to the
Secretary of State (SoS) for Energy and Climate Change as to the
decision to be made on the application.

STRUCTURE OF THE REPORT

1.20 The Report is structured as follows:
= Section 2 sets out the main features of the proposed Project;
= Section 3 summarises the legal and policy context applicable

to consideration of the application;
] Section 4 sets out the EXA findings and conclusions in respect
of each of the policy and factual issues and the other
Report to the Secretary of State 6
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potentially important and relevant matters, identified by the
ExA;

Section 5 assesses the application against the Habitats
Regulations;

Section 6 assesses the requests for Compulsory Acquisition
(CA);

Section 7 assesses the draft Development Consent Order
(DCO) and the s106 Agreement; and

Section 8 sets out the ExA overall conclusions and
recommendations to the Secretary of State (SoS).

1.21 The following appendices are included within this Report:

Appendix A lists the documents submitted by the Applicant
and others in connection with the Application, with the
references used in this report;

Appendix B details the main events occurring during the
Examination and the main procedural decisions taken by the
EXA;

Appendix C is a list of Abbreviations used in this report;
Appendix D shows the DCO that the EXA recommends the
SoS should make.
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2.1

2.2

2.3

2.4

2.5

2.6

2.7

2.8

2.9

MAIN FEATURES OF THE PROPOSAL AND SITE
THE APPLICATION

Hirwaun Power Limited (the applicant), has applied to the
Secretary of State for a development consent order under section
37 of the planning act 2008 for the proposed Hirwaun Power
Station. The proposal seeks to develop a new simple cycle gas
fired ‘peaking’ power generating plant capable of providing
between 50.1 - 299 MWe, together with a new underground
electrical cable connection and new underground gas pipeline
connection.

The application site lies at Hirwaun Industrial Estate, Rhondda
Cynon Taf, Wales.

The nearest residential settlements to the application site, are:

= Rhigos (approximately 1.3 Km to the South West);
= Hirwaun (approximately 2 Km to the East); and
= Aberdare (approximately 5 Km to the East).

The Application site is located wholly within the administrative
boundary of Rhondda Cynon Taf County Borough Council (RCT).

The boundary of the Brecon Beacons National Park (BBNP) lies
approximately 250m north of the Project at its closest point. The
BBNP covers an area of approximately 1347 square Km®. It was
first designated in 1957 as an area of natural beauty and one
which contains unique and important flora and fauna. The two
statutory purposes of the National Park Authorities, as defined in
the 1995 UK Environment Act, are to:

(i) conserve and enhance the natural beauty, wildlife and
cultural heritage of the Park; and

(ii) to promote opportunities for the enjoyment and
understanding of its special qualities.

The Power Generation Plant site covers approximately 6.56 ha
[PD-020], and would be located on an area of land which is
currently occupied by a large industrial building used for storage
and distribution.

Other key location maps and plans are referenced in Appendix A —
Examination Library references.

A site location plan is included at Figure 2 of the Planning
Statement [APP-040] that accompanied the application.

The three main elements of the Project [APP-019] comprise:

1 http://www.breconbeaconsparksociety.org/national-park/
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Q)

i)

A new Power Generation Plant, a SCGT gas fired ‘peaking’
power generating plant capable of providing up to 299 MWe;
A new underground electrical cable connection (referred to as
the ‘Electrical Connection’) to export electricity from the
Power Generation Plant into the National Grid at Rhigos
Substation; and

A new underground gas pipeline connection (referred to as
the ‘Gas Connection’) to bring natural gas to the Power
Generation Plant from the existing high pressure gas network
National Transmission System (NTS) in the vicinity of the
Project Site. This element of the Project also includes the
Above Ground Installation (AGI) for the gas pipeline at the
point of connection to the NTS, as well as a new permanent
access to the AGI.

POWER GENERATION PLANT

2.10 In addition to the main gas turbine generator units at the Power
Generation Plant Site, the following would also be present [PD-
018]:

an administration building;
a store;
a control room/office/workshop;
telemetry apparatus;
black start diesel generator;
a natural gas receiving station and gas treatment compound
containing:

= a pipeline inspection gauge (PIG) receiving facility;

» jsolation valves, metering, heating, filtering,

compression, pressure regulation equipment;

= electricity supply kiosk; and

» control and instrumentation kiosks.
a switchyard / banking compound containing up to eight
transformers;
switchgear building;
other plant required to manage the transmission of
electricity;
security infrastructure, including cameras, perimeter fencing
and a gatehouse;
site lighting infrastructure, including perimeter lighting
columns;
internal roadways, car parking, pedestrian network, cycle
parking, hardstanding and water treatment trailers;
site drainage, attenuation pond and waste management
infrastructure;
electricity, water, wastewater and telecommunications and
other services;
a raw / fire water tank and demineralised water storage tank;

Report to the Secretary of State 9

Hirwaun Power Project



= landscaping including tree planting, fencing and other
boundary treatments and ecological mitigation (including bat
mitigation structure);

= tree and hedge removal;

] high voltage and low voltage cabling, equipment and controls
and associated telemetry and electrical protection auxiliary
cabling;

] underground gas pipeline connection, associated telemetry
and cathodic protection test / transformer rectifier unit; and

. other ancillary equipment.

2.11 The power generation plant is shown in Figure 4.1 and overall plan
in Figure 4.2 [APP-026].

2.12 Construction Laydown Area - Construction of the Power
Generation Plant and Gas and Electrical Connection would require
an area for equipment / materials laydown which would also
provide an area for the assembly of large plant items within a
reasonable distance of the project site. A small area to the south
of the Power Generation Plant (to the south of Main Avenue) has
been acquired by Hirwaun Power Limited (HPL) and would be used
for this purpose. The laydown area is an existing car parking area
covered in hardstanding, with miscellaneous buildings and
structures. The area will be made suitable for use as a laydown
area through demolition of some of these buildings and structures.
The laydown area is indicated on Figure 4.2 [APP-026].

2.13 This laydown area would also be used periodically during operation
for any maintenance activities.

2.14 The project is a Nationally Significant Infrastructure Project (NSIP)
compromising a generating station as defended in sections
14(1)(a) and 15 of the Planning Act 2008. The various works that
this application is seeking authorisation for are detailed in
Schedule 1, Part 1 of the draft DCO [PD-018].

2.15 Ancillary matters applied for include:

= The possible and temporary diversion of one footpath;

= The modification of public and local legislation; and

= The compulsory acquisition of land and/or rights over land
and powers of temporary occupation of land to allow the
applicant to construct, maintain and operate the above
development.

GAS CONNECTION

2.16 Natural gas would be supplied to the power generation plant from
the National Transmission System (NTS) network, located
adjacent to the A4061.

2.17 The Gas Connection would run from the Power Generation Plant in
a southerly / south easterly direction connecting into Feeder 2 on

Report to the Secretary of State 10
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2.18

2.19

2.20

2.21

2.22

2.23

the gas NTS, adjacent to the A4061. It has an approximate length
of 0.9 km.

An Above Ground Installation (AGI) would be required to connect
the gas pipeline to the NTS, including gas regulating equipment. A
new permanent access track would allow access to the AGI from
the A4061 for maintenance. Connection to the NTS at any high
pressure pipeline location will require two adjacent above ground
facilities to be installed:

= a Minimum Offtake Connection (MOC), which would be
designed, constructed, owned and operated by National Grid
Gas (NGG), and

= a Pig Trap Facility (PTF) which would be designed,
constructed, owned and operated by the Applicant (these two
facilities together constitute the AGI).

ELECTRICAL CONNECTION

The Electrical Connection would connect the Power Generation
Plant to a new substation, approximately 686m west of the Power
Generation Plant Site (Rhigos Substation). The substation is
currently under construction by National Grid Company (NGC) in
connection with the development of the Pen Y Cymoedd Wind
Farm, which was granted Section 36 consent (under the Electricity
Act 1989) and deemed planning consent.

The Electrical Connection would consist of a new underground
cable running along existing roads (Main Avenue and Fourteenth
Avenue) and into the substation.

Figure 4.2 [APP-026] shows the Project Site along with Electrical
Connection and Gas Connection.

PROGRAM FOR THE DEVELOPMENT

The application documents included an indicative programme
[APP-019, paragraph 4.5.18] showing the chronological events
that would take place, should a DCO for development be granted,
including demolishing the existing structures and construction of
the new development.

An indicative duration of 22 months is given for construction [APP-
019, paragraph 13.7.4].

Report to the Secretary of State 11
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PLANNING HISTORY

2.24 In the immediate vicinity of the application site there have been
three other developments which are of direct relevance to this
application. These three developments have the potential for
cumulative effects with The Project via influences on air quality:

= Enviroparks Hirwaun Ltd

Enviroparks is located approximately 300 m north of The Project
and north of the A465 carriageway on an existing industrial site.
Enviroparks planning permission was granted in 2010 on its 20
acre site at Hirwaun to process 240,000 tonnes of waste every
year using a sophisticated Materials Recovery Facility, Anaerobic
Digestion and Gasification.

Enviroparks received planning permission from BBNPA on 21
December 2010.

The development of the first phase of the project has been
designed to divert unprocessed and pre-processed commercial and
industrial waste away from landfill.

Enviroparks will be proceeding on the following outline
programme?:

(i) On site construction programmed to commence January
2015. Environmental permit for Phase 1 now issued to
Enviroparks;

(i) Phase 2 Gasifier programme construction commencement Q4
2015. Developer and technology suite confirmed; and

(iii) On site Generation expected 2017.

The relevance of this development to this Application is discussed
in Sections 4 and 5 of this report.

. Hirwaun Energy Centre

Hirwaun Energy Centre (RCTCBC planning reference 13/0416/10)
comprises a proposed biofuel plant, located within Hirwaun
Industrial Estate. The planning application was submitted in April
2013 but has not yet been determined. It is located within
Hirwaun Industrial Estate.

The relevance of this development to this Application is discussed
in Sections 4 and 5 of this report.

2 RCT in response to the ExA 2nd round question HA2-01 stated [REP-043]

Report to the Secretary of State 12
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= Green Frog Power Ltd

A 20MW liquid fuel power generation plant is situated south of
Main Avenue, adjacent to the Hirwaun Power Project laydown area
and Gas Connection. This is currently operational and it is
assumed it could remain operational during both construction and
operation of the Project (RCTCBC planning reference 11/1191/10).

This site comprises a series of diesel generators situated within an
area of hard-standing. This site is understood to operate under the
National Grid Short Term Operating Reserve (STOR) regime, under
which the nationwide average for plants to operate is 100hrs a
year.

The plant comprises 52 x 440kW diesel generator engines which
are fired on liquid fuel. The plant only operates at times of peak
demand or to balance the grid.

The relevance of this development to this Application is discussed
in Sections 4 and 5 of this report.

2.25 There have been no previous similar applications for this
application site. The following planning applications are of
relevance to this application[REP-025]:

. National Grid 400kV Rhigos substation extension (ref.
10/0113/10) including any associated OverHead Lines
(OHLs) (the application proposes two new towers, one
existing removed);

= Tower Colliery open cast operation —pending application to
extend it to the west, ref. 13/0859, and possibly in terms of
years of operation, and pending application for extension of
working hours to 1600hrs on Saturdays ref. 13/0466;

= Maerdy wind farm (eight turbines, 145m to tip, 3MW each so
~24MW)- refs 11/0198/10 and 13/0086/10;

. Enviroparks EfW power generation plant (08/1735/10);

" 130 home residential scheme on 15ha of land west of
Broniestyn Terrace (08/0202/13, resubmission approved 22
October 2008 and time limit extended (11/0643, approved 18
June 2012);

= Pen Y Cymoedd Wind Farm (76 turbines up to 299MW,
proposed installed capacity 3MW ea so 228MW, construction
to start 2015 with commissioning in 2016, DECC reference
12.04.09.26C, RCT reference 09/1311/04);

. Mynydd Bwillfa Wind Farm (construction to start 2014, ref.
09/0393);

= Supermarket development at Ferraris Bakery, Bryngelli
Estate (11/1459/10) - resolution to grant at committee on 3
October 2013;

= Supermarket application opposite the Ferraris site (part of
the NSAS8 strategic allocation). (12/0183/13). Applicant Kings
Court. Resolution to grant at committee on 3 October 2013;
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2.26

2.27

2.28

2.29

= Hirwaun Energy Centre (application reference 13/0416/10)
INRG 11.6MW solar PV proposal south of Rhigos
(13/0699/10); and

] Extension of Selar open cast mine near Glynneath to extract
800,000 tonnes more (Neath Port Talbot application
reference P/2013/720, RCT reference for Neath Port Talbot
(NPT) consultation is 13/0779/03). This includes continuation
of using an access road in RCT’s area (RCT application
reference 13/0734/15).

RCT LDP Policy NSA 14.2 allocates 4ha of land north of Fifth
Avenue at Hirwaun Industrial Estate for employment. This
corresponds with the Enviroparks application.

RCT LDP Policy CS 9.2 identifies some land anywhere in Hirwaun
Industrial Estate for waste processing (in-building processes only)
although not intended to be in conflict with employment provision.

EUROPEAN SITES

The Applicant’s No Significant Effects Report (NSER) [APP-045]
identified the following UK European sites for which the UK is
responsible for inclusion within the assessment:

(i) Blaen Cynon Special Area of Conservation (SAC);
(i) Coedydd Nedd a Melite SAC; and
(iii) Cwm Cadlan SAC.

These three sites are referred to collectively as the European
Sites:

(i) Blaen Cynon SAC & Cors Bryn Y Gaer SSSI

The Blaen Cynon SAC is located approximately 0.25 km north east
from the site.

Blaen Cynon contains an extensive complex of damp pastures and
heaths supporting the largest meta-population of marsh fritillary
(Euphydryas aurinia) on the southern edge of the Brecon Beacons
National Park (BBNP). The Annex Il primary qualifying feature
and sole reason for the sites selection as an SAC is marsh fritillary
butterfly. This SAC is considered to be the one of the best areas in
the UK for marsh fritillary butterfly. The population of marsh
fritillary is considered to be between 501 and 1000 resident
individuals®. The SAC encompasses an area of 66.81 ha and
supports a variety of habitats.

3 Joint Nature Conservation Council (2011). Blaen Cynon Natura 2000 Data Form
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Cors Bryn-y-Gaer SSSI is of special interest® for its lowland bog
and for areas of soligenous flush, marshy grassland, dry neutral
grassland and lowland acid grassland. These habitats occur in a
complex with wet heath, swamp and semi-improved grassland.
The site is also of special interest for the marsh fritillary butterfly
Euphydryas aurinia. The site forms part of Blaen Cynon SAC. The
lowland raised bog feature is the most sensitive to the effects of
nitrogen deposition and consequently has the lowest minimum
critical load of the habitats present on site which is 5kg/N/ha/yr.

(i) Coedydd Nedd a Mellte SAC

The Coedydd Nedd a Mellte SAC is located approximately 1.2 km
north west from the site at its closest point.

Coedydd Nedd a Mellte is an extensive area of woodland along a
series of deeply incised valleys and ravines, situated to the north
of Pontneddfechan in south Wales. The European (Annex | habitat)
interests are the western sessile oak woodland and ash woodland.
The whole site is biologically rich, with many woodland plant
communities represented as well as a rich variety of ferns, lichens,
mosses and liverworts. 4.3.2 This SAC encompasses an area of
378.18 ha".

(iii) Cwm Cadlan SAC

The Cwm Cadlan SAC is located approximately 3 km north-north
east from the site at its closest point.

This SAC encompasses an area of 83.91 ha. Cwm Cadlan is a
mosaic of wet grassland fields in a small valley to the north-west
of Merthyr Tydfil. Lime-rich waters flow through the reserve and
sustain marshy grassland habitats, as well as a variety of
specialised plants and animals. Marshy grassland and wetlands like
this are now uncommon features of the wider countryside, with
many areas having been drained and used for more intensive
agriculture.

There are two Annex | habitats identified as primary reasons for
site selection, with no further qualifying interests. The two habitats
are Molinia meadows on calcareous, peaty or clayey-silt-laden
soils (Molinion caeruleae) and Alkaline Fens®.

4 Cors Bryn y Gaer SSSI Citation (Countryside Council for Wales, 2002)
5 http://jncc.defra.gov.uk/protectedsites/sacselection/habitat.asp
6 Joint Nature Conservation Council (2011). Cwm Cadlan Natura 2000 Data Form
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3 LEGAL AND POLICY CONTEXT
PLANNING ACT 2008, AS AMENDED

3.1 The application is a Nationally Significant Infrastructure Project
(NSIP), being an electricity generating station with a capacity of
more than 50MWe (Planning Act 2008, s14 (1) (a) and s. 15 (2)).
Accordingly, the principal policy basis against which the proposal
must be decided is that set out in the relevant National Policy
Statements (NPS) (Planning Act 2008, s104).

3.2 Whilst other policies, including those contained in the development
plans for the area, may constitute matters that the SoS may
regard as important and relevant to the decision, the primacy of
the NPSs is clear (Planning Act 2008 s104(3) and NPS EN-1,
paragraph 1.1.1). In the event of a conflict between policies
contained in any other documents (including development plan
documents) and those contained in an NPS, those in the NPS
prevail for the purposes of decision making on nationally
significant infrastructure (NPS EN-1, paragraph 4.1.5).

3.3 The application includes a Planning Statement which sets out the
policy context for the proposed development [APP-040]. Additional
information on local planning policies was provided by BBNPA
[REP-024] and RCT [REP-025] as part of their Local Impact
Reports (LIRS).

NATIONAL POLICY STATEMENTS

3.4 The ExA has had regard first and foremost to the requirements of
the Planning Act 2008, as amended. In relation to s.104 the ExA
has had regard to the matters in subsection (2) (a) and (b) of the
Act.

3.5 The NPSs which are relevant to the consideration of the DCO
Application are:

= NPS EN-1 The Overarching National Policy Statement for
Energy;

. NPS EN-2 National Policy Statement for Fossil Fuel Electricity
Generating Infrastructure;

= NPS EN-4 National Policy Statement for Gas Supply
Infrastructure and Gas and Oil Pipelines; and

. NPS EN-5 National Policy Statement for Electricity Networks.

3.6 These four NPSs formed the primary policy context for this
examination. These were formally designated as statements of
national policy and presented to Parliament in accordance with s
5(9) of the Planning Act 2008 in July 2011. The ExA’s views on
their significance for this application are set out in Section 4 of this
report.
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3.7 Section 1.1.2 of EN-1 states that:

'The Planning Act 2008 also requires that the IPC’ must decide an
application for energy infrastructure in accordance with the
relevant NPSs except to the extent it is satisfied that to do so
would:

" lead to the UK being in breach of its international obligations;

. be in breach of any statutory duty that applies to the IPC;

. be unlawful;

" result in adverse impacts from the development outweighing
the benéefits; or

. be contrary to regulations about how its decisions are to be
taken.’

3.8 In relation to s.104 of Planning Act 2008 the ExXA has had regard
to the matters in subsection (2)(b). Two LIRs from BBNPA [REP-
024] and RCT [REP-025] were submitted and are considered in
Section 4.8 - 4.13 of this report.

3.9 In relation to s.104(4) of Planning Act 2008 the question whether
deciding the application in accordance with the NPS would lead to
the UK being in breach of its international obligations under the
Habitats Directive is considered in Section 5 of this report.

3.10 There is clearly an urgent national need established in national
policy as a set out in EN-1 and EN-2 to deliver new energy
generation capacity of the sort proposed for Hirwaun. EN-1 goes
on to state that if a development is in accordance with the NPS,
the decision maker should start with a presumption in favour of
that development. The EXA consider the application project
against the policies of the NPS in Section 4 of this report.

INFRASTRUCTURE PLANNING (ENVIRONMENTAL IMPACT
ASSESSMENT) REGULATIONS

3.11 The application is also subject to the Infrastructure Planning
(Environmental Impact Assessment) Regulations 2009, as
amended by the Infrastructure Planning (Environmental Impact
assessment) (Amendment) Regulations 2012, and in particular
Regulation 32, which requires the SoS to take the environmental
information into consideration before taking a decision.

7 Infrastructure Planning Commission

8 Regulation 3.- Prohibition on granting consent without consideration of environmental
information

3.—(1) This regulation applies to—

(a) every application for an order granting development consent for EIA development received by the
Commission; and (b) every subsequent application for EIA development received by a relevant
authority on or after 1st March 2010. (2) Where this regulation applies, the Secretary of State or
relevant authority (as the case may be) must not (in the case of the Secretary of State) make an
order granting development consent or (in the case of the relevant authority) grant subsequent
consent unless it has first taken the environmental information into consideration, and it must state in
its decision that it has done so.
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3.12 The application is EIA development as defined by the
Infrastructure Planning (Environmental Impact Assessment)
Regulations 2009 (as amended). It was accompanied by an
Environmental Statement (ES) [APP-019 to APP-032].
Supplementary environmental information was supplied during the
course of the examination. The EXA in reaching its conclusions and
recommendation, has taken into consideration the environmental
information as defined in Regulation 3 (1) (including the ES and all
other information on the environmental effects of the
development) (see Section 4 of this report).

EUROPEAN REQUIREMENTS AND RELATED UK
REGULATIONS

Habitats Directive (Council Directive 92/43/EEC)

3.13 The Habitats Directive (together with the Council Directive
79/409/EEC on the conservation of wild birds (Wild Birds
Directive) (Birds Directive)) forms the cornerstone of Europe's
nature conservation policy. It is built around two pillars:

(i) the Natura 2000 network of protected sites and
(ii) the strict system of species protection.

The directive protects over 1000 animals and plant species and
over 200 habitat types, which are of European importance.

Conservation and Species Regulations 2010 (as amended)
the Habitats Regulations

Conservation of Habitats and Species (Amendment)
Regulations 2012

3.14 The Conservation of Habitats and Species Regulations 2010
replaced The Conservation (Natural Habitats, &c.) Regulations
1994 (as amended) in England and Wales. The Conservation of
Habitats and Species Regulations 2010 (which are the principal
means by which the Habitats Directive is transposed in England
and Wales) update the legislation and consolidated all the many
amendments which have been made to the regulations since they
were first made in 1994.

3.15 The Conservation of Habitats and Species Regulations 2010 apply
in the terrestrial environment and in territorial waters out to 12
nautical miles. The Conservation of Habitats and Species
(Amendment) Regulations 2012 came into force on 16 August
2012.

3.16 These Regulations amend the Habitats Regulations. They place
new duties on public bodies to take measures to preserve,
maintain and re-establish habitat for wild birds. They also make a
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3.17

3.18

3.19

3.20

3.21

3.22

3.23

number of further amendments to the Habitats Regulations to
ensure certain provisions of Directive 92/43/EEC (the Habitats
Directive) and Directive 2009/147/EC (the Wild Birds Directive)
are transposed clearly.

The relevance to this application is discussed in Section 5 of this
report, and in the NRW written representation [REP-019]. The
Conservation of Habitats and Species Regulations 2010 (the
Habitats Regulations) are engaged because this case involves the:

. Blaen Cynon Special Area of Conservation (SAC);
. Coedydd Nedd a Mellte SAC; and
. Cwm Cadlan SAC.

which, as European sites, are subject to the protection required by
the Habitats Directive.

In determining these applications, the SoS for Energy and Climate
Change will be acting as competent authority for the purposes of
regulations 61, 62 and 66 of the Habitats Regulations.

THE WATER FRAMEWORK DIRECTIVE
Background

The EU Water Framework Directive (WFD) (Directive 2000/60/EC)
established a framework for Community action in the field of water
policy. Some amendments have been introduced into the Directive
since 2000. The purpose of the WFD is to establish a framework
for the protection of inland surface waters, transitional waters,
coastal waters and groundwater.

The WFD requires Member States to identify ‘river basin districts’ -
the area of land and sea made up of one or more neighbouring
river basins with their associated coastal waters and groundwater.
Member States must also identify a ‘competent authority’ to apply
the WFD rules within those districts.

The Water Environment (Water Framework Directive) (England
and Wales) Regulations 2003 transposed the WFD into law in
England and Wales (the WFD Regulations). The WFD Regulations
separate the ‘competent authority’ functions into two. The
‘appropriate authority’ has a number of strategic functions under
the Regulations, including approval (or rejection) of ‘river basin
management plans’ (RBMPs) prepared by the ‘appropriate agency’.

In Wales, Welsh Government (WG) is the ‘appropriate authority’,
and NRW the ‘appropriate agency’ for the production of river basin
management plans.

The river basin districts (RBD) in England and Wales are identified
on a map deposited with the WFD Regulations. The WFD
Regulations require that RBMPs were published by December
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2009. They are (where appropriate) to be updated by 22
December 2015 and thereafter by each sixth anniversary of that
date.

3.24 The RBMPs must relate to a specified period, and include
information specified in relevant provisions of the WFD.
Environmental objectives for the district must be proposed,
together with a programme of measures to achieve them. Detailed
provision is made in the regulations for public participation on the
content of the RBMPs.

3.25 The environmental objectives to be included in RBMPs are those
required to comply with Article 4 of the WFD. Broadly the WFD
requires that there be no deterioration in status and that good
ecological and chemical status be achieved by 2015. However, for
‘artificial and heavily modified bodies of water’, the objective is for
them to reach good ecological potential and good chemical status
by that date. These are bodies of water that are either created by
human activity or whose character has been substantially changed
by human activity.

3.26 Article 4.4 of the WFD sets out certain circumstances in which,
exceptionally, the period for compliance may be extended to no
later than 2027.

Derogation

3.27 Member States will be in breach of the WFD if the relevant
deadline is not met, unless the very limited circumstances set out
in Article 4.7 apply (“derogation”). These are because the failure is
either:

. “the result of new modifications to the physical characteristics
of a surface water body or alterations to the level of bodies of
groundwater”, or

= To prevent deterioration of a surface water body from high
status to good status as a “result of new sustainable human
development activities”, and

3.28 In either case all practicable steps are taken to mitigate the
adverse impact on status and the reasons for the modifications or
alterations are:

= Explained in the RBMP, and its objectives are reviewed every
six years; and

= Of overriding public interest and/or

] The benefits to the environment and to society of achieving
the environmental objectives of the WFD are outweighed by
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the benefits to human health, to the maintenance of human
safety or to sustainable development, and

] The beneficial objectives of the modifications or alterations
cannot, due to technical feasibility or disproportionate cost,
be achieved by other means which are a significantly better
environmental option, and

. The modifications or alterations must not permanently
exclude or compromise the achievement of the WFD
objectives in other bodies of water in the same river basin
district.

3.29 The WFD Regulations (Regulation 3) place a general duty on the
Secretary of State, Welsh Government, EA and NRW to exercise
their ‘relevant functions’ so as to secure compliance with the WFD.
The Planning Act 2008 (PA2008) is not a ‘relevant function’ for this
purpose.

3.30 However, they also have a specific duty to have regard to the
relevant RBMP - and any supplementary plans made under it - in
exercising their functions, which would include functions under the
PA2008. The SoS will need to consider the implications of the
project firstly in regard to his specific duty to have regard to the
RMBP and secondly - in more general terms - in relation to the
UK'’s ability to comply with the WFD including (if applicable) the
derogation provisions of Article 4.7.

3.31 The relevant RBMP in this case is the South East Valleys
Management Catchment and is addressed in Section 4 of this
report.

OTHER LEGAL AND POLICY PROVISIONS
Welsh Government Policies

3.32 There are several Welsh Government (WG) policy statements that
are relevant to the application. These are:

= The Climate Change Strategy for Wales (October 2010) which
seeks to reduce greenhouse gas emissions by 3 % a year.
The focus is principally on improving energy efficiency and
the promotion of low-carbon generation®;

] A Low Carbon Revolution - Wales' Energy Policy Statement
(March 2010) which states that new fossil fuel plant should

9
The Climate Change Strategy for Wales. Welsh Assembly Government

2010http://wales.gov.uk/topics/environmentcountryside/climatechange/publications/strategy/?lang=en
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be carbon capture ready and should maximise energy
efficiency through the use of waste heat and co-firing where
appropriate;

The Wales Spatial Plan (2008) which sets out cross-cutting
national spatial priorities. These provide the context for the
application of national and regional policies for specific
sectors, such as health, education, housing and the economy,
reflecting the distinctive characteristics of different sub-
regions (areas) of Wales and their cross-border relationships.
It identifies six sub-regions in Wales without defining hard
boundaries, reflecting the different linkages involved in daily
activities. Hirwaun is in South East Wales - Capital Region™*;
Planning Policy Wales (PPW) (Seventh Edition, July 2014)
which confirms that the planning system will play an
important role in tackling climate change and reducing
greenhouse gas emissions*?. Sustainability should be at the
heart of the decision making process. The planning system
should facilitate delivery of the targets in the earlier Wales'
Energy Policy Statement. The planning system should
optimise low- carbon energy generation and facilitate
Combined Heat and Power (CHP) systems. It recognises that
in National Parks, special considerations apply to major
development proposals but that exceptional circumstances
may arise where there is demonstrated to be an overriding
public need. Major developments should not take place in
National Parks or AONBs except in exceptional circumstances.
This may arise where, after rigorous Examination, there is
demonstrated to be an overriding public need and refusal
would be severely detrimental to the local economy and there
is no potential for locating the development elsewhere or
meeting the need in some other way. Any construction and
restoration must be carried out to high environmental
standards; and

Technical Advice Notes (TAN) 12*2 and 22**. TAN 12
endorses the commitment to good design and sets out the
requirement for a Design and Access Statement. TAN 22
requires design and access statements to demonstrate how

10

A Low Carbon Revolution -The Welsh Assembly Government Energy Policy Statement. Welsh Assembly

Government, March 2010 http://wales.gov.uk/docs/desh/policy/100331energystatementen.pdf

11 people, places, futures. The Wales Spatial Plan. Welsh Assembly Government Revise 2008
http://wales.gov.uk/topics/planning/development-plans/wales-spatial-plan/?lang=en

12 Planning Policy Wales. Welsh Assembly Government 2014.
http://wales.gov.uk/topics/planning/policy/ppw/?lang=en.

12 Technical Advice Note (TAN) 12: Design (2009).
thltp:)//wales.gov.uk/topics/planning/policy/tans/taan/

Technical Advice Note 22: Sustainable Buildings (2010).

http://wales.gov.uk/topics/planning/policy/tans/tan22/?lang=en
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the development will meet or exceed sustainable building
standards and reduce its carbon footprint. The following
have also been considered:

= TAN 5: Nature Conservation and Planning (2009);

= TAN 11: Noise (1997);

= TAN 15: Development and flood risk (2004);

= TAN 18: Transport (2007) and

= TAN 23: Economic Development (2014).

3.33  Where relevant, the ExXA has taken account of these policy
documents mentioned in this section of the report.

Government of Wales Act 2006 (GWA 2006), Devolved
Matters

3.34 The GWA 2006 enables the Welsh Government (WG) to make
legislation which then applies in Wales. The legislation must be
within the legislative competence of the WG, i.e. relate to the
devolved matters which are set out in Schedule 7 to the Act.
These are set out as a series of broad headings, or ‘subjects’
which include:

= Environment: matters such as environmental protection,
countryside, open spaces, nature conservation, habitats,
coast and marine environment;

= Local government, including areas of local authorities which
includes their boundaries of jurisdiction for matters such as
development control and enforcement; and

. Town and Country Planning.

The National Parks and Access to the Countryside Act 1949

3.35 The Act provides the framework for the establishment of National
Parks and Areas of Outstanding Natural Beauty (AONBs). It also
establishes powers for the appropriate nature conservation body
to declare Nature Reserves, and for local authorities to establish
Local Nature Reserves (LNRs).

3.36 The 1949 Act provided the framework for the establishment of
National Parks. The Brecon Beacons was designated as a National
Park in 1957.

3.37 National Parks have statutory protection. The purposes of
designating a National Park are set out in Section 5 of the 1949
Act:

= conserving and enhancing the natural beauty, wildlife and
cultural heritage of the areas; and

Report to the Secretary of State 23
Hirwaun Power Project



3.38

3.39

3.40

3.41

3.42

3.43

3.44

3.45

3.46

= promoting opportunities for the understanding and
enjoyment of their special qualities by the public.

If it appears that there is a conflict between those purposes,
greater weight is to be given to conserving and enhancing the
natural beauty, wildlife and cultural heritage of the National Park.

In relation to the application Brecon Beacons National Park (BBNP)
is discussed in paras. 3.42 -3.50 and Section 4 of this report.

The Wildlife and Countryside Act 1981 (as amended)

The Wildlife and Countryside Act 1981 (WCA) is the primary
legislation which protects animals, plants, and certain habitats in
the UK. The Act provides for the notification and confirmation of
SSSis. These sites are identified for their flora, fauna, geological
or physiographical features by the countryside conservation bodies
(in Wales this is Natural Resources Wales (NRW)). The Act also
contains measures for the protection and management of SSSIs.

The Act is divided into four parts: Part | relating to the protection
of wildlife, Part Il relating to designation of SSSls and other
designations, Part lll on public rights of way and Part IV on
miscellaneous provisions. If a species protected under Part | is
likely to be affected by development, a protected species license
will be required from NRW.

This has relevance to consideration of impacts on SSSIs and on
protected species and habitats.

In relation to the application it has relevance to consideration of
impacts on Cors Bryn Y Gaer SSSI and on protected species and
habitats, which will be assessed in Sections 4 and 5 of this report.

Section 28G of the WCA places legal obligations on public
authorities in relation to SSSls. These authorities are known as
Section 28G authorities', and the definition given at s.28G(3)
embraces all public office-holders including the SoS.

An authority to whom Section 28G applies has a duty in exercising
its functions so far as their exercise is likely to affect the flora,
fauna or geological or physiographical features by reason of which
a SSSI is of special interest to:

"...take reasonable steps, consistent with the proper exercise of
the authority's functions, to further the conservation and
enhancement of the flora, fauna or geological or physiographical
features by reason of which the site is of special scientific interest.'

In addition, where the permission of a Section 28G authority is
needed before proposed operations may be carried out, the
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3.47

3.48

3.49

3.50

3.51

3.52

Section 28G authority must, in accordance with Sections 281(2)
and 28I1(5) of the WCA 1981, give notice of the proposal to NRW
and take any advice received from NRW into account:

] in deciding whether or not to permit the proposed operations;
and
= if it does decide to do so, in deciding what (if any) conditions

are to be attached to the permission.

Permission is defined so as to include any kind of consent or
authorisation'®. As the Applicant requires development consent
from the SoS in order to proceed with its proposals, and as the
SoS is a Section 28G authority, the duties under Section 281 (5)
apply to the SoS. In relation to the application these matters are
considered in Sections 4 and 5 of this report.

Natural Environment and Rural Communities Act 2006

The Natural Environment and Rural Communities Act 2006 (NERC)
made provision for bodies concerned with the natural environment
and rural communities, in connection with wildlife sites, SSSls,
National Parks and the Broads. It includes a duty that every public
body must, in exercising its functions, have regard so far as is
consistent with the proper exercising of those functions, to the
purpose of biodiversity. In complying with this, regard must be
given to the United Nations Environment Programme Convention
on Biological Diversity of 1992.

This is of relevance to biodiversity, biological environment and
ecology and landscape matters in the proposed development.

In relation to the application these matters are considered in
Sections 4 and 5 of this report.

Transboundary Effects

Under Regulation 24 of the Infrastructure Planning (Environmental
Impact Assessment) Regulations 2009 (EIA Regulations as
amended ), and on the basis of the information available from the
Applicant, the ExA is not of the view that the proposed
development is likely to have significant effects on the
environment in another European Economic Area (EEA) State [PD-
022].

In reaching this view the ExA has applied the precautionary
approach (as explained in the Planning Inspectorate Advice Note
12 Transboundary Impacts Consultation). Transboundary issues
consultation under Regulation 24 of the EIA Regulations was
therefore not considered necessary.

1% wildlife & Countryside Act 1981 s. 28I(7)
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3.53

3.54

3.55

3.56

3.57

3.58

The EXA is satisfied that with regard to regulation 7 of the
Infrastructure Planning (Decisions) Regulations 2010, all
transboundary biodiversity matters have been addressed and
there are no such matters outstanding that would argue against
the Order being confirmed.

Local Impact Report[s]

There is a requirement under s.60(2) of Planning Act 2008 to give
notice in writing to each local authority falling under s.56A inviting
them to submit Local Impact Reports (LIRs). This notice was given
on 30 June 2014 [DEC-004].

Two LIRs from BBNPA [REP-024] and RCT [REP-025] were
submitted and are considered in Section 4.8 - 4.13 of this report.

The Development Plans
Paragraph 4.1.5 of EN-1 states:

'Other matters that the IPC may consider both important and
relevant to its decision-making may include Development Plan
Documents or other documents in the Local Development
Framework. In the event of a conflict between these or any other
documents and an NPS, the NPS prevails for purposes of IPC
decision making given the national significance of the
infrastructure. The energy NPSs have taken account of relevant
Planning Policy Statements (PPSs) and older-style Planning Policy
Guidance Notes (PPGs) in England and Technical Advice Notes
(TANs) in Wales where appropriate.’

Brecon Beacons National Park

The guidance set out in legislation and Planning Policy Wales
(PPW) (para. 3.32 of this report) underpins the guidance set out in
the Brecon Beacons National Park Management Plan 2010 - 2015
and the Brecon Beacons National Park Local Development Plan
(Approved December 2013) (the LDP). Whilst the EXA does not
necessarily have to have regard to the LDP as would be the case
under the Town and Country Planning Act 1990 (as amended), it is
considered that these documents are important and relevant that
warrant significant weight to be attached to their content.

The Brecon Beacons National Park Management Plan 2010 -
2015 was published in July 2010 and is the single most
important policy document of the National Park area. The plan

16 http://www.beacons-npa.gov.uk/the-authority/who-we-are/npmp/
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coordinates and integrates other plans, strategies and actions in
the National Park that affect the Park purposes and its duty.

3.59 The document sets out in paragraph 1.1 that:

'no major decision should be taken affecting the future of the Park
without reference to the Management Plan'.

3.60 Of particular importance, the Management Plan identifies the
special qualities of the Brecon Beacons National Park, which are
summarised as follows:

. Peace and tranquillity - opportunities for quiet enjoyment,
inspiration, relaxation and spiritual renewal;

. Vitality and healthfulness - enjoying the Park’s fresh air,
clean water, rural setting, open land and locally produced
foods;

. Sense of place and cultural identity — "“Welshness”;

= Sense of discovery;

= Sweeping grandeur and outstanding natural beauty;

= Contrasting patterns, colours, and textures;

= Diversity of wildlife and richness of semi-natural habitats;

= Rugged, remote and challenging landscapes;

. Enjoyable and accessible countryside; and

= Intimate sense of community.

3.61 These special qualities comprise the very reason why the area is
designated as a National Park and thus any impact on any of these
special qualities either individually or collectively has the potential
to negatively impact upon the whole purpose of designating the
area as a National Park. In determining the DCO the ExA has given
due consideration, as set out in Sections 61 and 62(2) of the
Environment Act 1995, to the impact of the proposal on the
special qualities of the National Park'’.

3.62 The Brecon Beacons National Park Local Development Plan (LDP)
was adopted in December 2013 and sets out t